











ARGUED AND DETERMINED 


P] 


IN THE 
SUPREME COURT 
‘OF THE | | 
“SaaTE OF LOUISIANA. — 
| SSE se Dar bas 
‘BASTERN DISTRICT, FEBRUARY TERM, 1897. . 
BIGELOW & AL. vs. PIGNEGUY, : 
AppEAL from the court of the first district. ! 


When the 
leaves 


~Porrter, J. delivered the opinion of the the meni 
court. This action was instituted to recover {n"") with 
the price of a coach which the plaintiff “°° 
alleges he placed in the hands of the defend- 
ant for sale. The petition avers that the 
defendant gave to the plaintiff a note of one 
_ Lauret, indorsed by Mrs. Rousseau, stating, 
at the time of delivery, that he had received it 
jn payment of the coach, when, in truth, such 
was not the fact ; that suit had been instituted 
against the drawer and indorser of said note, 
but that the money could not be obtained from 


them : and that the defendant was indebted 
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EssternDis’et to the petitioner for the price of the coach, and 


Feb’ary,t827 


“~~ the costs which he had expended in bringing 


a 


Fustber. 


suit on the note delivered to him, 

The general issue was pleaded. The first 
jury, to whom the cause was Submitted, could 
not agree, and were discharged. The second 


found a verdict in fayour.of the plaintiff for 


$475. A A potion was made by. the defendant 
for a new ‘trial, which motion being over-ruled, 
and judgment rendered in conformity with the 
finding of the jury, he appealed. 

The defence set up is, that the defendant 
purchased the coach, and that the note was 
given in payment to the plaintiff. 

The appellant has made in this court, the 
following poinis :-— 

1.—That the verdict is. not supported by 
the evidence, inasinuch as the plaintiff having 
chosen to resort td. interregatories, the an, 
swer of the defendaut..must be received as 
true, unless contradicted by legal testimony, 

2.—That the verdict cannot be executed. ,_ 

3.—Vhat the judgment is not conformable 
to the verdict. 
4.—That the note cannot now be slemneal 
in the same state in which it was receiyed. 
- There are two other puints filed, but they 
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amount to nothing more than arene Fo Poveriet 
the evidence. 

It.is the settled hideetibench of the Joni 
not to set aside the verdict of a jury, unless;the 
weight of evidence isiclearly against it. , This 
case has been before two juries;. one could not 
agree;.and. the other found. for: the, plaintiff; 
If it were tried twice again on the same testi; 
mony, and return here, we should ‘still doubt 
ou which side the proof preponderated ; and, 
therefore, we oaght not to interfere with’ :the 
verdict as it now stands. ‘The answer of ithe 
defendant to the interrogatories is not contra- 
dicted in direct terms by any of the*witnesses; 
but it is by the facts, as ‘proved by them, and 
by the written account furnished by the plain- 
tiff. We'have {paid due attention to the ob- 
servations made on the evidence by ‘counsel, 
but after all the consideration we can give to 
the proof and the argument, our minds are 

‘left in uncertainty ; and with such an opinion, 


pte 4 
wu «| 
PigNEeur. 


we cannot set aside a vertlict which twelve - 
men who knew the parties and the witnesses 

have formed, and which the judge below, who 

saw them and heard them, would nat interfere 

with. 


Vol.V.N.S. | =a 








we—~s the verdict cannot be executed. 
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 IL—The second point in the cause is, that 


: 


The‘verdict is in the following words ‘— 
| & We, of the jury, find for the plaintiff in' the 
sum of 8475; and the plaintiff to returii thé 
defendant the note in question as he received 
it, With no other cost: thereon, except that of 
protest ” 

The first branch of the verdict is very intel. 
ligible ; and, we think, there is little difficulty 
in the second. ‘The defendant has atged 
thut, as the parties to tlie note have friled 
sirice it was given, it cannot be returned m the 

same situation. But the obvious meaning of 
- the jury was, that the note should be returned 
in the same state it was received, without al- 
terations or erasures that would destroy its 
legal effect. If it be so returned, the note is 
as received—it is unaltered, though the for- 
tunes of the partivs to it may be changed. 


111:—The judgment appears to us conform- 
able to the verdict. It orders the defendant 
to pay. the money, and the plaintiff to return 
the note. It was not necessary to add, in the 
words of the verdict, as received, because it 
is implied in the order to return the note. 
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. IV.—The fourth point is disposed of by Porat 
es a made on the second. ts 

he appellee-has prayed that the judgment sii 
wrote be amended in his favour; or'that; if. ~ 
itis not, ten per cent. damages be awarded — 
to him for the injury sustained by appeal, 
But the court cannot assent to either of these 
demands. | The.onservations already made in 
the case, answer the prayer for damages: ‘The 
difficulties which it presents are too great’ to 
authorise us to say the appellant should ‘be . 
mulcted in damages, for asking for our judg- ms ol 
ament.on it.. Nor can we add to the amount ‘ 
found: by the jury: If we interfered at all 
with the verdict, we should remand the cause, 
and that has not been prayed for. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 


be affirmed with costs. 


Watts & Lobdell for the piaintifi, Denis 


MELLON v8. BUCKS | Gln 
APPEAL fiom the court of the first disteiot 


Martruews,J “Aelivered the opinion ef the 
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Eestere, Distt court, |;."Lhis' suit-was commenced  by--attach- 
’ary, 


~~ ment against two of the defendants.as owners, 
— and the other as master of a scheone called 


Abanion. +H€ Samuel;Smith. 
ment trans- 


fers the pro-, | Lhe , plaintiff. claims the. aan of sata 
vt RE goods, alleged ‘by him to have been shipped 


out any ace ° 


— “oe board the vessel afuresaid, at the port of 


their 


abaana, ther New Orleans, to-be carried to Port-au-Prince, 


the insured 


cannot maine Which the master failed and neglected-to doy 
agunet “the whereby he and the owners became liable te 


owners and 


master of the pay the amount claimed, &c. ‘The right or 


vessel for not 
having del: credit attached, as appears -by the answers of 


Pera eean he the garnishees, is a«lebt: which may be due 
the ground from the Louisiana State Lnsurance Company 
that he 


negoriorum to the defendants, on two policies of insurance, 


_gestor of the 


a obtained for their benefit on the vessel and 


when 


- chet of freight, &c. Judgment of non-suit was pro- 


take funds 


ee fie nounced in the court below; from which the 
hands whieh : : 


they have a plaintiff appealed. 


right to hold . ve AF DN 
ineonsequen- ‘The evidence of ithe case seems to establish 


- Sandonmest” the following facts Phat the plaintiff ahip- 
ped his property on board the schooner abdve 
mentioned, owned by two of the defendants, 
and commanded by the third, to be ranted 
from New Orleans to Port-au-Prince ; ; that he 


caused to be. effected insurance on the goods 
or property thus shipped, in the office of the 
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' Louisiana State.insurance Company; that in 
the same office the defendanis obtained two 
policies of insurance—one on the vessel, and the 
other.on the freight ; that the schooner sailed 
from the port of New Orleans, ou the intended 
voyage to Port-au-Prince, but was compelled 
by stress of weather to put into the: port’ of 
Savannah, where she was condemned as un- 
seaworthy ; and her cargo sold in consequence 
of the master being unable to procure for it a% 
immediate conveyance to the port of destina- 
tion, and its being composed of articles in their 
nature liable to deteriorate, &c. | 1t-is farther 
shewn that prior to the commencement of the 
present. action, the plaintiff abandoned ‘the 
property now in dispute to the insurers, and 
claimed remuneration or indemnity on his 
policy as for a total loss, and that he is‘ now 
pursuing said claim in a court of competent 
' jurisdiction. ..The. insurers: donot appear to 
have formally accepted the abandonment; ‘or 
to have: exercised any acts of ownership ‘on 
the property abandoned. 

This statenent of the cause presents two 
questions for solution ':— irst. Is the insured, 
afier abandonment not accepted, and withou; 
any expression of will to relinquish -his‘claim 


under it against the insurers, still to be cen- 
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sidered owner of the property abandoned, ‘80 
far as legally to entitle him to’ maintain the 
present suit ?—Second. if he cannot maintain 


it: as owner, may he do sv as agent for the | 


insurance company, which ‘is wae for 
by this. counsel?) « 

,., If, the.abaudonment was made. under cirs 
cumstances.which legally authorised such a 
step on, the part’ of. the insured, the insurers 
being bound. to indemnify him as for a total 
loss, must be considered as having become 
owners ofthe property which was abandoned 
ipso facto, without any formal acceptance, but 
merely as a consequence necessarily following 
from the ‘natare of the contract of insurance, 
On receiving information of the accident which 
affected the vessel and. her cargo, the plaintiff 
was bound to consider and determine whether, 
according to oceurrences, he-would abandon 
to the insurers, and pursue them as for a total 
loss; or retain his right to the property in- 
sured, and prosecute for a partial damage or 
injury. He has chosen the former ‘mode of 
pursuit, and by so doing ‘has divested himself 
of all title;to the property claimed in the pre. 
sent suit, and transferred it tothe insurance 
company, -at least se far as his will was:con- 
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cerned. in the transaction... Thi change’ of reat 
property and ownership. it is: perceived, is —— 
based ‘on the presuniption of the abandon- 
ment having been legally made; and this pre- 
sumption may stand so farias: it»affects the 
| —sfititeréstof the insured until thes contrary be 
proven; nor has he any right to complain’ of 
it, because it arises directly out of his own 
conduct. If he has really discovered ‘since 
the:abandonment, that his claim-tinder ‘it for 
a total loss cannot legally be’ sustained, “hé 
might, perhaps, have relinquished it’ before 
acceptaiice, and adopted the present mode ‘of 
pursuit ; but so far from that, itis in‘evidence 
- that he is still pursuing the ‘insurers to obtain 
full indemnity in consequence of his abandon- 
ment. We, therefore, conclude that asowner 
he cannot maintain the present action. See 6 
Cranch, 268, 1 Caines, p. 292. Phil. Ins. p 
458. , HESLER TL 
In relation to the second question proposed, 
it must be admitted as a general principle, that 
in cases of abandonment, the original owners 
of property abandoned: and their agents be: 
come the negotiorum gestores of the under+ 
Writers, for all beneficial purposes relative to 
the interest of the latter. 
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Bat in order to give validity to acts of such 
w—v~ quasi agents, it is necessary that their conduct 


should be such as tends directly to benefit 
those whose affairs have thus, ex necessitate, 

fallen under! their care and management, 

The. very, authority: itself to act, and all. 
rights and claims of a negotiorum gestor, 

arising out of his acts, are founded on advan- 

tage and benefit conferred on the persons, for 
whom he.has assumed agency ; or when it 
has been unavoidably thrown on him. Now 
to. shew that the plaintiff cannot bring himself 
under the influence and protection of the rules 
which are‘applicable to agents who act with, 
out previous and diréct authority from. persons 
whose business they undertake to conduct, we 
need only state the avowed object and inten- 
tion of the present suit, in relation to the in- 
surance company, whose officers have been 
summoned as garnishees. The plaintif¥ wishe® 
to take from them funds which they hold in 
gheir hands, or money which they may be 
liable to pay tothe defendants, who, under 

the abandonment made, are responsible to 
them for the property or its proceeds by him 
insured and abandoned: and"this is demanded, 
as agent, ew necessitate, of the insurers, in 
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the city where they reside, and for ‘their ery 


benefit. 

It. is equally difficult td perceive how ofie 
person can become agent for another, as a 
necessary consequence of their situation, when 
they are Both residents of thé same place; and 
at the same time’; and it is equally as difficult 
to perceive how the principal would be bene- 


fitted by the conduct of such pretended agent, 


in taking fands dut of the possession of the 
former. 


Whether the abandonment (by the plaintiff 
in this action) to the insurers has been made 


under circumstances which will entitle him to’ 


recover, as for a tota' loss, can only be deter- 
mined absolutely in the decision of the snit 
which he has instituted, and is still carrying 
on against them to obtain full and entire in- 
demnity. Until the contrary be shewn, we 
must presume that he has proceeded according 
to law and the justice of his case in that action, 
and will in the end succee* ; in which event, 
the present defendants will become undoubted 
debtors to the insurance company for the value 


of the goods abandoned. And if the latter. 


should prove to be their debtors, in conse- 
quence of the policies effected on the vessel 
VolVL.N.S. 48 
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and freight, compensation will legally take. 
place between these parties: and certainly 
the underwriters, in anticipation, contrary to 
fair presumption, and without any good cause 
shewn, ought not to be compelled to give up a 
debt which may be thus compensated. The 
confusion and contradiction created by the 
double pursuit against the owners of the ves- 
sel and the insurers of the cargo, to recover 
from the latter, indemnity for certain loss ; 
and from"the former, the property itself—have. 
caused a more lengthy discussion of the case, 
than its real difficulties require, particularly 
relative to the second question: for scarcely 
any thing can be imagined more inconsistent, 
than a kind of agency, the. avowed ‘object of 
which is to transfer from the principal to the 


agent, property which the former has an 


equal, if not a greater right to hold, than 
the latter. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


Watts & Lobdell for the plaintiff, Straw- 
bridge for the defendants. 
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ROBINS vs. WEEKS. 


Arpeat from the court of probates of West 
Feliciana, | 


379 


Feb’ary,1827 
eS anh 

Tutors, other 
than those by 


nature, are 


' deprived of 


. the tutorship, 


Porter, J. delivered the opinion of the 
court. This appeal has been taken from a de- 
cision of the court of probates in relation to a 
partition of the estate of Ana Eliza Weeks» 
deceased, who was sister of the appellee, and 
daughter «f the appellant. ‘The intestate di- 
ed in Maryland. and the rights of the parties 
before us depend on the fact of her domicil at 
the period of her death. If in the state of Lou- 
isian:, the mother becam: heir to all the es- 
tate real and personal. If in Maryland, she 
ouly inherits the former, and the latter goes ta. 
the brother. 

The father of the appellee was a native of 
this state, and resided in the county of Keli- 
ciana. In the year 1806, he went to Mary- 
land, and there married the appellant. Soon 
after their marriage they came to Louisiana. 
In the years 1807 and 1808, they had two 


ipso facto, by 
removing out 
of the state. 
And if they 
take with 
them the mie 
nor, his dome 
icil remains 
that of ‘his 
origin. 

The mother 
who looses 
her tutorship 
by marriage, 
and is aftere 
wards reap- 
pointed,holds 
the office un- 
der the law, 
and not by 
netural right. 


children—the intestate, and the appellee. In — 


the year 1812, the father died; and in the year 
1813, the mother returned to Maryland; but 
before leaving this siate, she gave bond and 
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security to return. While in Maryland, she 


ss ep intermarried with one ‘?obins. This event 


Rosixs 
vs. 


Weress. 





took place in 1814, and in the year 1816, she 
returned to Louisiana with her second hus- 
band. ‘hey settled on a plantation helong- 
ing to the minor children. In the’ year 1819, 
the estate was given up by the executors of 
Weeks to the representatives of the minors. 
Robins, the step father, was appointed tutor 
to one of them, ‘and curator ad bona to the 


other. He remained here until 1821, when 


he again went to Maryland, and took with 


him his wife, the appellee, and his sister. iy 


4823, he returned, rendered his account as 
tutor and curator, and after remaining five 
months in this state, Le went back to Mary. 
land. In the year 1824, Ann Eliza Weeks,. 
whose estate is now the subject of contesta- 
tion, died in the state of Maryland. And in 
the year 1826, Robins returned to this state, 
bringing his family’ with him, and since died 
here. 

A good déal of evidence, parol and written, 
was introduced in the court of the first in- 
stance, to ascertain the object of these differ- 
ent changes of residence:—By the one party, 
te show that Robins’ intention was to remain 


- Sinn *5 
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#,citizen, of the state of Maryland—by the Fox 
other, that he considered himself a citizenof woo 
Louisiana, and that his removal was but tem” wie | 
porary; for the benefit of his own health,and = 
the education of the children whom the law | 
had intrusted to his care. 
. In this court the argument has. been exten- 
ded to an examination of the law.ef domicil, 
! bath on general principles, and the particu- 
lar regulations of the state of Louisiana; but 
the view which the court has taken of the 
case, does not require an examination of 
these doetrines, nor, consequently, the ex- 
pression of any opition in relation to them. 
Our law provides, that “the domicil of 
the minor, not emancipated, is with the tu- 
| tor.” C. code, 12; 7. : 
The same work declares, that “if the tu- 
tor shall die, or absent himself from the state, 
another tutor shall be appointed in. his 
stead.” Ib. 64, art. 60. 
If the tutorship ceases ipsa facto by the 
removal, there can be no question that the 
| domicil of the minor, whose estate is now the 





subject of contestation, was never changed; 
for, at the moment the tutor left the state 
with the intention of fixing his domicil per 
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*« manently in Maryland, he lost the office. Tt 


place to which he removed; and if the mi- 
nor resided there, she did not reside with her 
tutor, because he ceased to be such by. re- 
moving. 

But if, on the contrary, the removal did 
not of itself, make the tutorship cease, but 
merely furnished cause for removal, then the 
affirmative is not so clear; though even con- 
sidered in that point of view, the same re- 
sult would, we believe, be attained. 

We think the first is the sound construc- 
tion. The law says: “If the tutor die, or 
absent himseif from the state, the judge shall 
appoint another.” Now in case of death, it 
is of course, that the tutorship ceases. The 
provision cited by putting the case of ab- 
sence with it, andglirecting the same thing 
to be done in either event, evidently con- 
templated the same consequences to result 
from both; and where the law does not dis- 
tinguish, we should not. 

Every motive of sound policy supports 
this construction. The office of tutor is not 
‘only of great importance to the minor, but 


the -public; who are deeply interested in 
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protecting those who are not of an. age to fs 


Dis’ct 
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protect themselves. Tutors, therefore, oth- Be os 


er than those by nature, who hold their 
appointment under the law, should not be 


_ permitted to place themselves out of the 


reach of the law. To suffer them to remain 
such, in the uncertainty that must frequently 


exist as to their real intention, would often. 
cause a serious injury to the minor. It is. 


important that if they intend to remove per- 
manently, they should give notice to that ef- 
fect; surrender the office before they depart: 


and have another appointed in their stead, . 


And if they do not, it is right they should be 
responsible for all the injury the minor may 
sustain by the act of their removal, without 
being permitted to enjoy any of the benefits 
which might result from the administration 
of the property entrusted to their charge. 
It is. proved, however, in this case, that 
the mother, after her marriage, was joined 
with her second husband in the office of tu- 
tor and curator, and that she removed also 
with the minors. It becomes, therefore, ne- 


cessary to examine, whether she was to be 


considered, at the time of removal as tutor 


by nature, for if she was, the tutorship did 


Konyy, 
Wares. 
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Patria not cease. It has been decided in this court, 
a that a natural tutor has a right to take hit: 


children. with him in case. of expattiation, 
and that he does not’ cease to be tuter’ by: 
leaving the state. 4 Martin,'715. 

We think that the mother who marries’ a 
second time without takiug the advice of 
family meeting, cannot, in case of re-ap- 
pointment, be considered as holding the of- 
fice by natural right, but under the law. 

By a provision in our code, it is declared 
“that the mother who wishes to marry again’. 
must, previous to the celebration of the mar- 
riage, apply to the judge, in order to have a 
meeting of the family called for the purpose 
of deciding whether she shall remain tutor, 
And that if she neglect to call such meeting, 
she shall be ipso facto deprived of the tu- 
torship.” 

The fact of the appointment of the mo- 
ther and step father some time after the 
marriage, is proof that the mother neglected 
taking the advice of a family meeting; other. 
wise such an appointment was useless and 
iHegal. 

We are of opinion, that this appointment 
was not reinstating the mother in the oflice 
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of natural tutrix, but the conferring of anew beans 
office} and that there was ne positive obli- Cae 


_ gation on the family meeting to. appoitit her. 
The tribunals in France, on legislative’ pro- 
visions the same as ours, have. carried the 
doctrine still further, and decided, that 
“from the moment the consent of the family 
meeting is obtained, to the tutrix marrying 
again, she ceases to.hold it de plein droit.” 
Paillette Manuel de droit Francais. Note 
on the 395th wrt. of Nap. code. Denevers, 
vol. 5, 156, Sirey, vol. 7, 156, 

As therefore, the tutors in the instance 
before us, held their appointment under the 
law, they could not change the domicil of 
the minor by moving into another state; and 
her. property ‘must be distributed: at her 
death, by the,laws of her domicil of origin., 


It is. therefore ordered, adjudged and de- 
creed, that the judgment of the ceurt of pro- 


bates be annulled, avoided and reversed; and 
it is further ordered, adjudged and decreed, 
that the property, real, personal and mixed, 
held in common between the appellee, and his 
sister, Ann Eliza Weeks, deceased, ,as_heirs 


of the late Caleb Weeks, be partaken by the 
Vou. V. N.S. 49 
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itenlte weg parties to the suit in equal portions; and that 
“yw the case be remanded to the court of probates, 


‘Rosine 


~*. tocarry said partition into effect—the appel- 


WREKs. 


lee paying costs of this appeal. 


Watts & Lobdell for the plaintiff, Peirce 
& Eu.tis for the defendant. | 





OSACAR ve. LOUISANA STATE INSURANCE 
COMPANY. 


Whenitbee Appgax fromthe court of the first district. 


comes neces 
sary to place 


goods in’aun- ~~ Martin, J. delivered the opinion of the 


the rom fo court. The judgment in this case condemns 


denitation, the defendants to the payment of a sum insured 

the meurer’s by them, with interest from the date of the 

= judicialdemand. Both the parties complained 

of it. The plaintiff appealed because interest 

i was not given on it from his first application to 

fs the defendants ; and they have prayed for a 

| revisal of the judgment, on an allegation that 
no proof of a loss was administered. 

| | We shall consider the last objection first : 

| a because if there was no proof of the lossy 

| Nothing is due to the plaintiff; and, conse- 
} quently, it is idle to talk of interest: 

} The testimony and documents shew the 

vessel, whose cargo was insured, arrived in 

















OF THE STATE OF LOUISIANA, 





the roadstead at Soto La Marina, in Mexico, Eastembiset 


Fevaryt827 


on the last day of July; that the tewn is at Urn 


the distance of twenty leagues ; that there is 
but few feet of water on the bar, and the ves- 


Qsacan 


InsuRaNcy 


sel, as all others do, anchored outsides thag Courant. 


goods are carried up to town in launches, after 
having been landed at a small military post 
inside the bar ; that two launches were loaded 
from the vessel, and carried their loading to 
the town; that on the sixth of August, a tem- 
pest compelled the vessel to sail away; that 
the tempest increased on the following day, 
and she never was heard of and it was sup- 
posed, from the quantity of broken timber that 
floated on shore, she was lost. 

On this the district court, deducting the 
amount of the goods brought to town in the 
two launches, from the sum insured, gave 
judgment for the balance. 

‘The defendants’ counsel contend, that the 
~ vessel was about five days in the roadstead, 
and might have landed all her lading—and, 
perhaps, did. 

We are of opinion the district judge did 
not err; the goods were insured to Soto Ja 
Marina, and were at the insurers’ isk, till 
they reached that place in the launches. It 
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EasternDis'ct iS in evidence that goods are, at times, carried 
~~ on mules from the port to the town; it ie 


clear when this is done, as the insurance is a 


in the present instance. 

lt is im evidence that two launches were 
loaded from the insured vessel, and brought 
their lading to town ; the defendants’ counsel 
urges the plaintiff has not shewn that no more 
was landed. This he could not do, for a 
negative cannot be proven ; if more was land- 
ed, the defendants ought to have shewn it. 

As to the interest, as there was no evidence 
of any actual loss at the time of the aban- 
donment, and the plaintiff could only recover 
on the presumption to which the total want 
of any account of the vessel, during one year, 
gave rise: we are Clear the judge acted 
correctly, in denying interest from the aban- 
donment. 


It is therefore ordered, ‘adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. . 


Strawbridge for the plaintiff, Eustis for 
the defendant. 
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POLICE JURY vs. HAMPTON, . 


 EasternDis’ct 
Feb’ary 1827 
Appeat from the court of the first district. ‘The pone 
: . jury ew- 
Porter, J. delivered the opinion of the pn soap 


gute é- 0 ° a levees at 
court, ‘This is an action to recover the ony season of 


amount of $321, paid by the parish of New Nodes to the 
Orleans, for repairs made on a plantation The agi 
of the defendant, _ it be hes m0 

ther t e. 


The general issue is pleaded. There was  ittheforme | 
of the law, ia 


judgment in the inferior court against the ——— 


defendant, and he appealed. ly complied 


with, no ac@ 


It appears in evidence, that on the 10th a 


against the 


day of February, 1822, a jury was assem- owner for 8 


1 i i olice jac 
bled in pursuance of certain regulations of policersguit: 


the parish of New Orleans, on the subject 27.."h tac 


° lue of the ree 
of roads, levees and bridges; who, after de- pairs put on 
5 . i 2 pe his plantation 
liberation, directed that certain repairs were if they were 


; useful and ne~ 
necessary on the plantation of the defen- f""7 ° 
dant. ‘ 
That on the 12th day of the same month, 
the syndic gave notice to the appellant that 
if the work was not done in conformity with 
the directions of the jury, it would be exe- 
cuted at his expense, in pursuance of the 
16th article of the police regulations of the 
parish of New Orleans, 


The defendant not having complied with 
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this notice, the work was executed by the 
syndics and it is proved, that it was done on 
reasonable terms, and that the work was ac- 


‘ cepted by the jury. 


The defence has assumed every ground 
of which ‘he case is susceptible. | 

It is first contended that by the 12th ar- 
ticle of the police regulations, “the work for 
the levees shall begin every year in the 


month of July, as soon as the water is lowy. 


and shall be finished and completed by the 
first of November following, under pénalty 
for every such contravention, of a fine which 
shall not exceed $500, nor be less than $50, 
at the discretion of the parish judge.” 

This article applies to the general works 
to be done on the plantations within the pa- 
rish in each year; but does not prevent the 
police jury from ordering the construction 
of those that may become necessary at any 
intermediate space of time. The regula- 
tions would be quite inadequate to the pur- 
poses of public convenience and security, if 
they did not authorise repairs at any season 
of the year. Levees and bridges may be ir 
a situation not to excite apprehension in the 
month of July, and yet become alarming and 
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dangerous before the expiration of twelve Rossen Diet 


months. That such is the sound construc- povien - 

tion of the article just cited, is, we think, abies: 
clear by comparing it with the 2ist, which 

declares “that besides the works which the 

inhabitants are bound to perform at certain 

periods of the year, they shall be at all times 

under an obligation to keep their ways, bride 

ges, ditches and levees, in good repair—that 

they may be directed to make them, and that 

in their default in doing so, they shall be 

made at their expense.” 

It is further argued, that admitting these 
Yepairs to have been ordered at a proper 
time, notice was not given in a legal man- 
ner, and that, therefore, the defendant was 
not in default, 

The 5i1st article of the regulations of the 
police jury, directs the syndic to issue or- 
ders in English, to the inhabitants who : 
that language. 

It is proved here, that the defendan‘ 
speaks that language, and that the order left 
at the plantation was written in #rench. 

This error, he contends, exonerates him 
from all responsibility. 


The appellees urge, ‘that the irregularity 












ears Js 


i 


CASES. IN cea SUPREME COURT 
sy ip. giving’ notice, if such, it be, can. have.ng, 


other effect, than..to prevent the police jury, 
~ from, levying, the fines. which their regulas, 
’ tions impose on those who neglect the,or- 

ders. they receive from the syndic; but that 


it does not.authorise the defendant to en- — 


rich himself at the expense of others, by ree 
fusing to pay for labor, which was beth ne- 
cessary and useful to him,. - 


. The merits of the case turn-on the correct | 


ness of the last position. =»), 
It isa maxim, common to the: a 
dence of all countries; that no one.is permit- 


ted to profit by the labor of another, without . 


compensating him for it. Jure nature equum 
est, neminem cum alterius detrimento et in- 
juria. fieri locupletiorem. On this principle, 
.the Roman jurists held,. that he who. acted for 
anether by transacting his business, or by 
making repairs on his property, could recovr 
er the amount of the expenses incurred, or the 
value of the repairs; provided the acts of the 
negutiorum gestor were necessary and useful 
to the. person for whom he.acted. , This doc- 
trine has descended to us, and makes a part 
of the positive legislation of the state. Dig. 
Liv, 50, tit, 17, L. 206, ibid Liv. 8, tit. 5, La 10 
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11, tit, 4, cap. 1, no. 49. C. code, 2 2274 and awe. 


2278. 

_We have, then, to examine, whether the 
work done was useful and necessary to the 
defendant; and if it was, whether the neglect 


Potret Jory 
perdi ; 
Hamrren, 


of the police jury to give notice, enables the 
appellant to profit by their labor without. 


paying for it. 
The jury having failed. to give notice ac- 


cording totheir ownregulations, it is clear the 


defendant was not benefited by , bei.g dis- 


charged from any fine which might be affix. , 
ed to a disohedience to them; for, until ho- 


tified, he was not responsible for a breach of 
them. But that the work was necessary and 
useful, in discharging the defendant from the 
obligation imposed on him by their regula- 


tions to keep his levees and roads in good. | 


repair, and consequently 1 in saving him from 
the damage to which he would have been 
exposed had the property of _his neighbors 
sustained any injury, is manifest from a ref- 


erence to the regulations established by the. 


police jury. 
‘These, from the first to the seveuth article, 
prescribe the manner in which roads, bridges, 


Vol. V.N. 50 
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Eastern Dis'ct AUC levees, shall be made. The twelfth, di- 


Feb’ary, 1827 
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Hampton, 


rects the time when the work shall be done; 

and affixes a fine for disobedience. And the 

sixteenth authorises the work to be done for 

them. The twenty-first prescribes that, “be- 

sides the work which the inhabitants are 

bound to perform, at certain periods of 
the year, by virtue of the present reg- 

ulations, they shall, at all times, be under ob- 
ligation to keep their ways, bridges, ditches, 
and levees, in good repair, and free from all 
kinds of filth and weeds; in order, principal- 

ly, that the holes which may exist in the le- 
vees “be perceived. And ii, after being duly 
required and notified by the syndic of their 
district, to execute the said repairs, they re- 
fuse or neglect to do so, within the prescribed 
delay, they shall be condemned to a fine of 
ten dollars; and the syndic shall cause the 
said repairs to be made at the expense of the 
defaulter, according to the sixfeenth article of 
this ordinance.” 

It is a general principle, that whoever is 
injured by the failure fo another to comply 
with a legal obligation, has an action at law, 
to be compensated for the injury he has sus- 
tained. The obligations of each riparian, 
owner or possessor of Jands within the limits 
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of the parish of Orleans, are established in ex- ew disret 


press and positive terms, by the article refer- 
red to. And any person who would suffer by 
a neglect of these obligations, could certainly 
demand and recover the damage he sustained 
by a breach of them. The notice required by 
the latter part of that article, does not create 
the obligation, nor impair the right of a co-pro- 
prietor to compensation in case he sustained 
an injury. It is only in relation to the fine 
given to the public, and provides for the man- 
ner it should be enforced; but leaves the pri- 
vate right untouched. It proceeds on the fa- 
mniliar distinction between the penalty given 
in a prosecution on the part of the public for a 
breach of its laws, and the right of an indivi- 
dual to bring an action against him by whom 
the injury has been inflicted And a failure of 
the police jury to pursue the formalities neces- 
sary for them to recover their fines, could no 
more weaken the claim of a party injured by 
the overflowing of the river, to obtain compen- 
sation to the amount of the damage he sustains 
ed, than an irregularity on the part of the 


state, in an indictment against a person who 
had committed an assault and battery, would 
affect the right of the individual assaulted and 


PY eae 
Potice Jury 
v8. - 
Hampton. 
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oe beaten, in an action which he might bring in 


yw his own name for the damages he had sus- 
Potice Juny 


v8. 


HamptTo 


tained. 


Another reason fortifies this construction: 
The fine imposed is only ten dollars An 
amount not at all proportionate to the injury 
that might follow. The great danger to 
which the lower part of this state is exposed 
from the periodical rive of the *‘ississippi, is 
a fact which. requires no evidence in this 
cause. to make known to the court. And if 
it did, the numerous regulations of the police 
jury which are in proof before u’, would es- 
tablish it. It cannot be believed then that 
those to whom this important branch of police 
is intrusted, intended no other penalty 

.should follow a neglect of regulations which 

might put the surrounding country noder in- 
undation, and ruin the crops of their neigh- 
bours, than the sum of ten dollars. It is 
rather to be presumed, this was added 
to the heavy obligation which responsibility 
to individuals created. 

If such were the obligations imposed on 
the defendant, the danger to which he was 


exposed by leaving his levee out of repa:: was 


_ great, and the work done can be regarded in 
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no other light, than useful and necessary to EasternDis’ct 


him. He is a resident of South Carolina. 
His plantation was uninhabited, and he had 
no agent here; or if he had, there is no proof 
of that fact. ‘The repairs made by the appel- 
lees, we are bound to believe, prevented the 
plantation of the appellant from inundation, 
and saved him from the responsibility he 
would have fallen under to his neighbours, 
had their property been injured by his fault. 
He should, therefore, pay for the labour by 
which he was benefitted ; and it would be 
unjust that, in this manner, he should enrich 
himself at the expense of others. 

This doctrine does not in any manuer im- 
pugn that on which the case of Bouligny vs. 
Dormenon & als. was decided in this court, 
There the proprietor interfered before the 
‘contract made by the police jury had been 
carried into effect, and he succeeded, because 
the regulations for the construction of the 
levees had not been promulgated, and were 
not binding on the inhabitants of the parish. 
Here the obligation existed, in virtue of rules 
which had the force of law. The contract 
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has been executed, and the question is not , 
what would have been the right of the appel- 
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lant had he come forward to prevent the work 
being done. It is possible he might have 
chosen to brave all the consequences, and let 
the plantation remain without proper levees 
until duly notified. But his responsibility 
now, cannot be tried by that test. It is by a 
reference to his duties, and to a presumed 
obedience to them, had he been here, that the 
rights of the negotiorum gestor are to be ascer- 
tained. Such an argument might be used in 
any and every case, and would render the 
whole doctrine of our law on this subject 
useless, and of no effect. Si quis absentis 
negotia gesserit, licet ignorantis; tamen quid- 
quid'utiliter in rem ejus impenderit, vel etiam 
ipse se in rem absentis alicui obligaverit, 
habeat eo nomine actionem. Dig. Lib. 3. tit. 
5. No, 2. 

The failure of the police jury to give notice, 
cannot defeat this action. It is founded on 
the great principle of equity, that no man shall 
profit by the labour of another without com. 
pensation; and neither error, nor bad faith, 
on the part of the negotiorum gestor, will 
prevent him recovering the amount to which 
he has benefitted another, if the work done 


was useful and necessary. Dig. Lib. 3, tit: 
5, No. 6. 83. 
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It has been decided in this court, that a 
sheriff might recover on a quantum meruit for 
keeping slaves, although he had not strictly 
complied with the law, and could not sustain 
an action in his official capacity. Vol. 3. W- 
S. 576. 


The judgment of the district court should, 
therefore, be affirmed with costs. 


Moreau for the plaintiff, Preston for the 
defendant. 


DORSEY vs. HIS CREDITORG 


AppeEA. from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The syndics being cited to shew cause 


why they should not pay to the attorney of Alan 


the insolvent, one thousand dollars for his 


professional services in this case, as a pri- lers 


vil-ged debt, out of any monies in their hands, 
denied that the sum was due. 

A gentleman of the bar deposed, that having 
seen and examined the proceedings, and taken 
into consideration the importance of the trans- 
action, and the trouble the attorney must have 
been at—the whole having, as it appears, 
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The estate 
of an insolv- 
ent may be 
taxed with 
the fee due 
the attorney 
who filed the 


But the 

eompensati- 
on cannot ex- 
ceed 250 dol- 














400 





CASES IN THE SUPREME COURT 


EasternDis'tt been managed by him—he thought an allow- 
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w~~ anceof $1,500 for his services, but reasona- 
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TORS, 


ble. 

Two others deposed : the sum claimed is, 
in their opinion, a moderate one, according to 
the amount claimed and allowed for similat 
services. ; 

The rule was made absolute, and the syn- 
dics appealed. 

Their counsel argues in this court, that the 
allowance is extravagant. 

The attorney contends that there is neither 
bill of exceptions, nor statement of facts, &c. 
that may ewable this court to act on the merits 
of the case; and that there is nothing in the 
decision appealed from, contrary to law or 
evidence. | 

It does not appear to us that there is any 
substance im the first.objection of the appellee, 
as the testimony appears to have been reduced 
to writing in court. His second, and that of 
the appellants, will be considered together. 

We have recognised the right of the attor- 


ney of a ceding debtor to a remuneration out 
of the ceded property. (to be taxed by the 
court) for that portion of his services which is 
beneficial to the creditors. Morel vs. Mex- 
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otiere’s Syndics. 3 Mart. In that case, the 2 F ary ae 


legality: of :he demand was. also. contested; ; 
its quantum was uot contested, dj 

It is not for all the services rendered by the 
attorney to the insolvent, his client, thatthe 
sydics are to be charged ; but only for those 
from which they derived a@ benefit, as the 
filing of the petition for the cession, and of the 
meeting of the creditors. If afterwards, a 
contest arises, as it may, between the insol- 
vent and the syndics, as when he claims, and 
they oppose his discharge, the latter cannot 
be charged with the fees of their own attorney 
and that of the debtor’s, whe act in opposition 
to them. 

As the services tou be thus compensated are 
redered under the ‘eye of the court, the taxa- 
tion ought to be made on its own responsibi- 
lity, which ‘ought not to be shifted from the 
bench on the bar, as it appears to have been 
done in this case, in which the decision is 
made on the opin‘on of attorneys, that the 
charge is moderate, and but reasonable. 

In the present case the appellee filed the 
petition, and ubtained the order for a meeting, 
at which he attended his client. Afterwards» 


none of the creditors making any opposition, 
“ Vol.V. N. S. ; 51 


? ay 
“Donser 
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TORS, - 
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of the proceedings of the meeting, and the 
discharge of the insolvent; and made the 
motion for, and obtained the allowance com- 
plained of. 

The measure of the reward of professional 
service, is the exertiun of legal knowledge, 
the responsibility incurred, and the labour 
bestowed. | ; 

Few, indeed, are the cases in which an 
attorney has less legal knowledge to exert, or 
labour to bestow, than in an application for a 
meeting of creditors. Indeed, a blank petition 
would answer in every case, and require only 
the filling up the blanks for names, places 
and dates. ‘The amount of property or debts, 
active and passive, however great, does not 
render .the responsibility incurred much so. 
A suit, on a plain. note of hand, demands 
more exertion of legal knowledge, and im: 
poses a greater responsibility. 

It would not be, therefore, easy for a judge, 
even if the opinion of witnesses was to relieve 
him from responsibility, to come to the con- 
clusion of the first witness, that fifteen hundred 
dollars would be but a moderate compensation 
for the appellee’s services. Jn this state. the 
services of the law officers are as liberally 
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estimated, pestieps more s0, than in any other Paster Dicer 


in the union yet, till very lately, this sum. 
was deemed a fair annual compensation of the 
attorney-general, and some of the district 
judges. 

A prosecution of the lightest saledeihonsial 
demands from the attorney-general, the exer. 
tion of more legal knowledge, and imposes 
more labour and responsibility, and consumes 


more time, than all the services of the attor. - 


ney of an insolvent,. for which the creditors 
are to be taxed. Yet, except in the first ap- 
pointment of an attorney-general of the state, 
(of which it does xot behove the member 
of this court, who has now the honour of 
being its organ, to speak,) gentlemen of great 
merit have easily been found to fill the office 
—no one ever refused it, or resigned it, except 
‘on.a calLto another, and more dignified office, 
_ Vastly different, indeed, must be the mea- 
sure of compensation in the legislative and 
judicial departments of this state, if the sum 


which is deemed by the former a fair compen- 
sation for the attention of the attorney-general 
to all state prosecutions, and to the call of state 
officers for opinions during one year, and for 
the services of a district judge during the same 
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Bastia period—be considered’ by the latter, as’ but 
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reas«nable for the services now -under consi- 
deration, © site) ham sit / 

The two other witnesses consider the de- 

mand as reasonable, according to what is 
claimed and allowed in similar cases. Now 
the allowances referred ti» by the gentlemen, 
are those mad:; by interior judges.: When the 
present allowance is cumplained of: onthe 
score of extravagance, the appellate court 
cannot sanction it because decisions, equally 
erroneous, have taken place before by ‘judges 
a quibus.. The judge ad quem, cannot take 
the opinion of the one a quo, for his rule of 
decision. 

Leaving aside the opinion of witnesses, the 
judge below ought to have acted on bis own 
responsibility, as in the case‘of taxing the 
services of referees, or the atiorney or absent 
creditors. 

In the latter case, however, which is a 
parallel one to the present, the legislature 
has not lefi the creditors absolutely at the 
discretion of the judge. It has fixed the 
maximum of the compensation they may eq 


taxed for. The remuneration of this gentle- 
man is coutingen—for it is payable out of a 
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_ special. fund :alone, the part of the ceded. Basterbis’et 


Feb?ary, 827. 

estate coming to the absent creditors. ». It ~actins 
RSET 

cannot in any case exceed 24. per cent. and : no 


is to be reduced to $250, if this per. centage. tom 
exceed that sum. 4ct. of Ass. 1817. 

Now, it is not doing any ,injustice to the. 
appellee to consider his.and that case parallel 
ones. The services of the attorney of the 
absent creditors, demand the exertion of more 
legal knowledge, more labour, and imposes. a. 
greater, responsibility, than those for which 
the appellee may claim compensation. . The 
absent creditors are to be informed of the 
failure—the claim of any ef them, if greater 
than admitted by the insolvent, must be sup- 
ported—that of any present creditor must be 
examined, and if excessive, attempted to be 
reduced, and the conduct of the syndics mugt 
be watched. 

As in algebra, unknown numbers must be 
sought by comparisons of known ones—so, in 
law, the just decision in cases in'which the 
legislator is silent, must be sought in an ‘ana- 
logy with those in which he’ has spoken. 
Thus in taxing professional services, in cases 
of insolvency, when the will! of the legislator 


is expressed on any occasion, it cannot be 
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www After taxing, according to the’ statute, the” 
Donszry 


we. 
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sei vices of the attorney of the absent creditors 
at 250, or less, a court cannot well tax those 
of the attorney of the insolvent, evidently 
requiring less exertion of legal knowledge, 
jess labour, and imposing less responsibility 
at $1,000—the fourfold of the maximum. 

The administration of justice in this state 
has laid under some opprobrium, as to the 
dilapidation and waste by law charges of the 
estates of the deceased and insolvent; and this 
tribunal ought not to refuse its interference, 
when in a particular case it is sought for relief 
of the injured. When in prescribing the mode 
of administering those estates, the legislature 
strongly recommends moderation and econo- 
my, the courts ought not to run in the opposite 
extremes of profusion and waste. 

We think the district court er:ed. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid. 
ed and reversed ; and proceeding to give such 
judgment as, in our opinion ought to have been 
given below, we have not deemed it inconsist- 
ent with our duty te allow the maximum of 
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t 
ghe compensation of the attorney of absent ra nDis'e 
creditors, as, the amount of property ceded, -~s~ 


Dors 
and active and passive debt is in this.case very _, ™ ‘a 


large ;. and the debtor has by a very early ‘70. 
cession, manifested a sincere disposition to 
diminish as much as in him lay the loss of his 
creditors; a line of conduct which we are not 
unwilling to attribute in some degree to the 

honest advice of the appellee : it is therefore 

ordered, adjudged and decreed, that the syn- 

dics pay him out of any funds in their hand, 

two hundred and fifty dollars, with costs be- 

low, and.that he pay costs in this court. 


Eustis for the syndics, Peirce in propria 
persona. 
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AppEAL from the court of the first district. when one 
| | < oo te 


Porter, J. delivered the opinion of the P”ems, soot 
court. The presiding judge of the court being ana the other 


connected by affinity with one of the parties, epinion, no 
declined trying it. The other judges by whom be rendered, 
the cause was heard, being divided in their sheovrt be; 
opinion, no judgment could be pronounced. © 3 tesene.” 


An application is now made by the appel- 
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EisteraDiv'et lee to have the judgment affirmed on. the 
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ground that as there is nota majority of this 
tribunal: willing to reverse the decree’ of the 
court of the first instance, it remains: with 
the same force and effect as if no appeal had 
been taken. a 

We are both of opinion the demand’ cannot 
be acceded to, ‘The application is, it is true, 
supported by the usage in common law coun- 
tries on a writ of error, where nothing is 
drawn into examination, but matters of law, 
and where, as the counsel has correctly said, 
the question put is, “shall the jadgment of the 
court below be reversed.” But in this state 
the appeal opens the whole cause on the mers 
its, and the question with us is not whether 
the judgment below shall be reversed, but 
whether the plaintiff shall recover or not. 

The act of 1825, which provides that on the 
judges recusing themselves, the judgment of 
the court bel::w shall be provisionally execu. 
ted, is a clear expression of legislative opin” 
ion, that such an act was necessary, and that 
Withoutit an appeal pending in the court which 
could not be tried, would neither affirmthe judg- 
mentbelow nor enable the appellee to execute it, 
W ehave been unable to find any thingin our law 
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which will authorise us to say, that a less num- 
ber than a majority of the court, can pronounce 
judgment for or against either of the parties; 
and we think that until that is done, the judg- 
ment below, which is opened by the appeal, 
remains so, and cannot have the force of res 
judicata. 

The legislature has only provided for the 
judgment below being provisionally executed 
jn two cases—an appeal without security, and 
the judges recusing themselves. We cannot 
extend it to a third. 


The rule must. be, therefore, discharged. 


Watta & Lobdell for the plaintiff, Wood- 
roof for the defendants. 


MILNE vs. DAVIDSON. 


AppEAt from the court of the first district. 


f Porter, J. delivered the opinion of the 
court. The parties to this suit, on the 13th July, 
1824, entered into the following agreement: 
‘“‘Alexander Milne agrees to let to doctor 
Richard Davidson, the premises the said Da- 
vidson now occupies, as a hospital, at the cor. 


ner of “Levee street and Mavigny’s canal, for 
2 
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15th July, 1824, and ending on the 15th July, 
1825, for the sum of $1,000 payable quarter- 
ty.” 

There existed, at the time of this agree- 
ment, an ordinance of the city of New Or- 
leans, which prok bited the erection of a pri- 
vate hospital within its incorporated limits, 
and, in consequence thereof, the defendant 
was expelled by the municipal authorities 
from the premises. 

The court below was of opinion, that as the 
agreement was made in opposition to, and in 
violation of a positive law, the plaintiff could 
not recover. From the judgment rendered 
in, conformity therewith, he has appealed. 

The case has been heard in this court ea- 
parte; the counsel for the appellee not ap- 
pearing. 

The 45%th article of our code declares,— 
‘that all things that are not forbidden by law, 
may legally become the subject of, or the mo- 
tive for, contracts.”” (©. code, 1757. 

it follows, therefore, that those things which 
are forbidden by law, cannot become the sub- 
ject of, or the motive for, contracts. 

‘The appellant contends, in the first place, 
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that these expressions ia our code refer to con- 
tracts passed in violation of the general law 
of the land, not to those whicu are made in 
opposition to the rules and regulations of par- 
ticular corporations. 

The force of this distinction is not perceived 
by the court. The ordinances of corpora” 
tions, while acting within the powers confer- 
red on them by the legislature, have as bind- 
ing an effect on the particular members of that 
corporation, as the acts of the general assem- 
bly have on the citizens throughout the state; 
and it is as much a breach of duty to evade or 
violate the one, as it would be to evade or vio- 
late the other. ‘The moral and legal obliga- 
tion to obey them, is the same; and the conse- 
quences of non-obeiience, ought to be the 
same. 

But the defendant has more seriously urged, 
in the second place, that this ordinance is one 
which the city council had no authority to en - 
act; and that, consequently, it was not illegal 
for the parties to violate it. 

An act of the legislature, passed the 14th 
March, 1826, gives to the mayor and city 
council, full power and authority to make and 
pass such by-laws as they shail deem neces- 
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sary to maintain the cleanliness and salubrity 
of the city. 3 Mart. Dig. 224, 226. 

In opposition to the strong support, which 
the case of the appellee derives from the ex- 
tensive power conferred on the municipal au- 
thority by this legislation, the defendant has 
contended, that the ordinance violates natural 
right; and he has sustained the general rea- 
soning which he offered to the court, by cases 
determmed in New York, and Engiland,— 
where it was held, that the fears of mankind, 
although well founded, did not justify a court 
of justice in ordering the object which excited 
their apprehensions to be abated as a nul- 
sance. 

The natural right to the enjoyment of pro- 
perty, in opposition to the positive regulations 
of society, is a subject of little utility in a 
court of justice. Itis true, that the right to 
acquire property may be regarded as one of 
those which is inherent in man; but this right 
which took its rise in the law of nature, has 
received its perfection, and had a permanency 
given to it, by municipal or civil law:—and it 
is in relation to this law, that the right of in- 


dividuals, to the possession and enjoyment of 
things, must beexamined. ‘The modifications 
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which legislative power may make in the pos- 
session, use, and distribution of property, are 
infinite, and nearly every contest which arises 
in courts of justice, proceeds from the real or 
imputed violation of some one of those modifi- 
cations; any one of which, might be urged to 
be a violation of natural law, with as much 
reason as that of which the appellant now 
complains. Our code defines absolute owner- 
-ship to be, that which gives the right to enjoy, 
and to dispose of one’s property in the most 
unlimited manner; provided it is not used in 
a way prohibited by laws or ordinances. C: 
code, 483. 

The cases read by appellaiut’s counsel, 
from the common law books, certainly go to 
show that an establishment, such as that 
contemplated by the parties to this action, 
at the time the lease was made, would not 
be illegal in countries governed by that ju- 
risprudence, But the authority of the city 
council to make the regulation complained 
of, cannot be tested by the principles of the 
common law in relation to nuisances, No 
such guide is given to them by the charter- 





No such limit can be inferred from the mo” 
jtives which we must suppose induced such 
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pieiatine! a grant of power, nor from the language by 
“~~ which it is conferred. The police of cities 
pate require many regulations which grow out of 
their situation—their climates and their pop- 

ulation; and many things which would not 

amount to a nuisance at common law, might 

be hurtful here. An illustration of this, may 

be found in the general recourse to quaran- 

tine regulations in warm climates, and the 

rare resort to them in cold ones. Ina city 


like ours, where a dreadful epidemic, fre- 





quently returning, checks its growth, and oc- 
casions a great mortality among its citizens, 
too much care cannot be taken to remove 
the causes which give rise to it. We have 
- no-doubt that the spirit and intention of the 
act of the legislature was (as its language in- 
dicates) that an extensive discretion should 
be vested in the city council. A much stron- 
ger case than that now before us, must be 
presented, to induce this court to interfere, 
and say that regulations, having for their ob- 
ject public health, were beyond their power 
because they are contrary to our ideas of 
expediency. 
Being, therefore, of opinion, that the city 
council possessed the authority to prohibit! 
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the erection of private hospitals; it follows, 
that an agreement, made in direct violation 
of it, caunot be enforced in a court of jus- 


tice. 
It is therefore ordered, adjudged and de- 


ereed, that the judgment of the district court 
be affirmed with costs. 


Preston for the plaintiff, Smith for the 
defendant. 
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